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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORR : PART 49

____________________ o e iy __-..._........._____......x
CERBERUS REAL CAPITAL MANAGEMENT, LLC ES'I'.A'I'E,

Plaintiff(s),

=~ against -

Nt

TAN BRUCE EICHNER and HARLEM PARR ACQUISITION LLC,
nefendant(s)
----------------------- H“-—w————u———-——-—il—ll—l—--—----ﬂ_x

Index No. 6£533%4/2013

August 26, 2014
60 Centre Streat
"WHew York, NWew York

BEFORE: HONORABLE ©O. FETER SHERWQOD, JEC

APPEARANCES;

PRYOR CASHMAN LLP
Attorneys for Plaintiffis]
7 Times Squars - ..
New York, New Yerk 10036
BY: TODD E., SOLOWAY, ESQ.
CECILIA M. ORLANDO,” ESQ.

RICH, INTELISANO & KATZ, LLP °
Attorneys for Defendant(s)
915 Broadway, Suite 900
Hew York, New York 10010
BY: JOSEPH &. GERSHMAN, ESQ.
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THE CLERK: Matter of Cexberus Capital Management
versus Elchner and Harlem Park Acquisition,/index numbexr
653394 of 2013.

COunséij faﬁ}mégﬁéé}ances for the record, pleasa.

GERSEM}N; .????EF Gershman from Rich, Intelisano
& Fatz on behalf of the defendants.

MR. SOLOWAY: Good afterncon, your Honor. Todd
Soloway and Cecilia Orlando frcm_f;ycr Cashman for the
plaintiff,

THE COURT: Goéd afterncon, everyone., Thig is
your moticn, Mr. Gershman. ‘

GERSHMAN : chreét, your Honor,

PHE QQURT: I will hear from you.

GERSHMAN: Your Honor, as a mattexr of law the
second cause éf Q;té;;A;ﬁgéhﬁé dismissed because the leu&er
expenses provisipon in  the. teérm sheet that the plaintiff
relies on does not support a claim for the reimbursement of
attorneys' fees and expenses incu;¥ed in litigation betwean
the partnera, what is referred to first-party litigation
expenses,

THE COURT: Is it cleaxr to you that what the
amandment is addressed to ére“tha“litigationwrelated
attorneys' fees only or as well as fees related to the

transaction?

GERSHMAN: It seemmd to me when I looked at it,

Rachel C. Simone, CSR, RMR, CRR
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your Honor, it was the attorneys' fees and expenses
incurred in litigation.

THE COURT: In the litigation. Okay.

I gather, Mr. Soloway, that's your view too?

MR, SOLOWAY: Yes; fﬁg;dﬁonor. And the other
expenses to the extent that they have not -- that they have
not been govered, there will be more expenses from the
transaction itself iﬁ'ﬁéfIiJ;So we have a million dollars
in the break-up fee that they owe, and there also may be
fees frem the fraﬁ%#ééién”és.well that they owe., We
haven't seen whether or not thay are covered,

THE COURT: But this motion doesn't go to that,

MR. SOLOWAY: That's cor?ect.

THE COURT: That's all I wanted to know.

GERSHMAN: Your Honor, this motion is governed by
the American Rule and the Court of Appeals decision in
Hooper. The RAmerican Rule provides that in America
litigants bear their own gttcrneys‘ fees and costs unless
contract or staiﬁée“b£5§£ée“ééherwise. New York has
adopted the Amgr?gaq_%g;ﬁanlﬁndlthe standard to opt out of
the American Rule by contract is high, and it is
particularly high for intra-partf'iitigation expensas.

Plaintiff is essentialléltrying to rewrite the
contract to avoid the American Rule and turn a garden

variety lender expenseés provision for the reimbursement of

Rachel C., Simone, CSR, RMR, CRR
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lender's due diligence expenses into a broad sweeping
proviasion that would indemnify plaintiff for any
attorneys's fees -and -expenses incurred in litigation
arising out of the term sheet..

Booper and its progeny provide the following
rubric for the evaluaticn of a claim for indemnification or
reimbursement of intra-party attdorneys' fees:

First, unleés éiéwéontractual provision contains
language demonstrating an unmistakably clear intent to
cover attorneys' fees and expenses incuxred in first~party
litigation, there will be no indemnification for attorneys'
fees and expenses. .. The. test.is whether the intent to
indemnify is unmistakably clear from the language of the
promise, not whéther the dgréement could be read to provide
for indemnification,.

Second, unless the clause refers exclusively or
unequivocally to claims between the indemnitor and
indemnitee, the Court mpsg;ﬁiﬁd the agreement to be lacking
evidence of redquiring intent to cover such claims.

Third, in New !o:ﬁ, igg;;nification oclauses are
strictly construed.

Fourth, an indemnification clause will be read in
conjunction with“all”ﬁhe“pidﬁisions in the ag:eément to
avoid inconsistenqﬁq% or an }ntergretation which would

(eI

rendexr anothex provisioen superfluous or without force and

Racshel C. Simona, CSR, RMR, CRR
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affaect.

Your Honor, apply the8é principles to the term
sheet in this case, and it is clear that plaintiff's claim
for attorneys' fees must be dismissed.

Defendants' inteirpretation of the lender’s
expenses provision, whigh is the provision which is issue,
is that. it is & ﬁafdéﬁ"#abiéty provision designed to
reimburse lender for the cost.of due diligence incurred
while vetting the transaction, and it doesn't cover any
litigation expenhses.

Plaintiff's ip?gﬁp;etaﬁidn is that this provision
requires defendants to reimburse plaintiff for all of its
expenses, including its réasoaéﬂiéwattorneys' fees inpurred
in connection with any matter arising per the agreement,
ineluding any litigation expenses,.

If we takE'a“iooﬁ:aE the language of the lender
expense provision an@ if we }ook at the contract, we sae
that.the plaintiff‘é.iﬁtééﬁrétation simply doesn't work.

If I could turn your Homor's attention to the
lender's expense provision at Pagé 7 of the term sheet,
which is Exhibit B to —- and I aouid give you & copy, your
Honor, if you would like....... .. l

THE COURT: You do E?E"E?ad to.

GERSHMAN: Okay. It is Exhibit B to my

affirmation.

Rachel C. Simone, CSR, RMR, CRR




m & W N -

W o ~I o

10
11
12
13
14
15
16
177
18
19
20
21
22
23
24
25

. ww ... Proceedings

THE COURT: I am reading it, counsalor.

GERSHMAN: The lender eﬁbenseé provision
provides: Guarantor and owner Jjointly and severally agree
to pay or to reimburse --

THE COURT: Hif”Gérshman, I have read it.

GERSHMAN: Sorry, your Honor,

S0, your Honoé, iﬁ looking at the provision,
there are three things that make it clear just looking at
the language of this prevision that it doesn't qover
intra-party litigatiocn éxﬁeﬂ;és.

' First, there is .no express language indicating it
applies to intra~party litigation.

Second, there is nollanéuage suggesting that it
applies to litigation expenses at all, whether intra-pazty
or with anybody else.

Third, it iﬁéiua;;'a list of expénses that it
does cover, and theg are al; expenses associated with the
due diligence for the transaction, not litigation, "The
fees of all Ehirdwparties relating.to the due diligence
review undertaken by lender: and its attorneys and
third-party comsultants.” There is nothing in the language -
of this provision ‘whichk makes it unmistakably clear that it
is intended to cover the costs of Ffirst-party litigation

aegpenses,

THE COURT: The provision does say, does it not,

rachel C. Simeone, CSR, BMR, CRR
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that it covers "fees and expenses Which shall inelude but
not limited teo," yada, yada yada?

GERSHMBH:““It"dbaé“an that, your Honoz.

THE COURT: BSo thg question, then: For purpeses
of CPLR 3211, is there enough here to Tequire dismissal
of -— the denial of the motion at -this point?

GERSHMAN: I would say, your Honor, given the
very strict standard that it must ﬁé unmistakably clear,
"ineluding but not limited.to" Doaén't get you there,

In addition -- o

THE COURT; And that's all based on Hooper?

GERSHMAN: Yes, Hooper and its progeny. There
are dozens of cases who have held similarly to Hocper that
as to broad ihdéﬁﬁifiéaﬁféérﬁrcvisions, if it is not
unmistakably clear, no first party claims.

But i; addition to the language hare, your Honeox,
if we lock to the other proviéioﬁé"ig the contract and
interpret the contract as a wholg;‘;t makes it clear that
the lender expenses prﬁvisipn cannot be interpreted as
breadly as plaintiff suggésfs and it can't be designed to
cover all expenses, including all litigation expenses
because to do so would render two other provislons of the
contract without force and effect, and it would create
inconsistencies with two other provialons,

Fizrst, the two provisions that we believe would

Rachel C. Simone, CSR, RMR, CRR
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be rendered without force and effect are the broker's fee
provision and the environmental indemnity provislon.

If plaintiff is correct that this provision
covars all expenses, there would-be no need to have
seﬁarate indemnification provisions for specific items. It
would be unnecessary. They would ée rendered superflucus
and mere surplus;quumgyﬁ,:ggpr Honor, this contract has
two. It has a broker's fee provision at Page 9 which
provides: Owner and guarantor jointly and severally agree
to indemnify defendant and hold hg;mless lender from and
against any and all claims of any broker or finder relating
to the financing arrangement outlined herein.

Then, your Honor, there is a separate
environmental 1ndemnitf“;£"éage 4 in the term sheet, and
that provision provides; Bor¥ower and guarantor shall
indemnify lender for any and all costs or losses arising in
connection with the environmmental condltions at or about
the collateral.

Your Honor, we submit plaintiff's very bzoad
interpretation"thit“igﬁééfxéﬁﬁensés provision covers all
expenses that might possibly incur, inecluding litigation
expansas here, is insonsistent with these two provisions,

Tt would render them to be superfluous. Therefore, that
interpretation cannct be‘qéggptéd.

In addition, there aze two provlsions which it

Rachel €. Simone, CSR, RHR, CRR
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appears are incomsistent -with the defendants’
interpretation. If plaintlff's interpretation is accepted,
it would be incon;isféﬁﬁhéiﬁﬁ two provisions that call for
the return of any unspent portion of the expense deposii at
the conclusion of the transaction as opposed to at the
conglusion of any litigation arisihg from the term sheet.
And the first of those twomproviéidns is the due diligence
provision which is at Page 7.. And within the due diligence

provision there is a clause that provides: If at any time

lender elects to terminate this term sheet, the lender will

‘return the expense deposit less lender expenses incurred by |

lender az of the date of ﬁé;hntexmination.

Then in the expense deposit provision, your
Honor, which is-aé f;;; ;; the contract proéides: In the
event lender elects in its scle and absolute discretion not
to approve or close the transaction contemplated by this
term sheet, lender shall disburse or cause to be disbursed
any portion of the expense'deposit.that exceeds lender's
actual lender expenses. -

So both of these~brovisions tie to the return of
any unspent expense deposit to the transaction and
conclusion of the transaction., And if it was intended that
the lender e#pens; pibgiéiéﬂlﬁas alsc to include litigation
expenses, wa submit that those provisions would have read

differently and would say either “at the conclusion of the

Rachel C. Simone, CSR, RMR, CRR
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transaction,” or if there is litigation pending, "at tha
conclusion of the litigaticn.;““m"”

80 in sum, your Honor, we balieve that our
interpretation that the lender expense provision is limited
to the reimbursemsnt of due- diligence expenses harmonizes
all these provisions aof the contract, We beliave it is
consistent witﬁmﬁégpéE:'“ﬁﬁd-ﬁe believe that the
plaintiffs's interpretation cxeates inconsistencies within
the contract would render a couple of provisions
suparfluous and creates inconsisteﬁcies.

In terms of the.dase laﬁ; your Honor, Hocpar is
the primary authority. There are dozens of cases since
Hooper that have dismissed élaiﬁ; for first-party
indemnification fees on the grounds that it was not
unmigtakably clear in the contractual provision that the
parties intended'Ed'wdiﬁé”éﬂg"benefit of the American Rule.
Parkway Pediatric, Sequa, Gem Advisoxs, 2626 Broadway. And
these cases ar;“aléay;m;i;d ;n how clear -- is it made
cleay the first-party expenses are going to be coverad, not
to the breadth of the indemnification provision.

Turning teo plaintiff‘s.cases, plaintiff relies on
seven cases in aupport of “thair position that they hava a
claim for attorneys' fees and expenses here, Two of them
are wholly ihapplicable bacause they are casaes that have a

prevailing party provision in them. So in those cases one

Rachel C. Bimone, CSR, RMR, CRR
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party prevailed and they got attorneys' fees. There is no
prevailing party in this case so they don't apply. US Home
Corp. and Vinecent Smith are the cases.

Two other cases are cases where the Court held
that the indemnificaticn pro#ision did entitle the parties
to first-party indemnification because to hold otherwise
and to limit te third-party claims would have renderad
cezrtain provisions of the contract without force and
effect.

Again, we don't have that here. We have the
opposite. There has been ‘no contenktion in plaintiff's
papers that failing te hold the lender expense provision
applies to first-party indemnification costs would result
in other provisions of the tezm sheet not having force and
effect. BAnd the twe cases that the Court so held were
Sagittarius Broadcasting and DLJ Mbrtgage Capital.

Crossroads, the cas; that plaintiff relies most
heavily on is also distinguishable here, Crossroads wyas a
case that had a broad indemnification provision, and the
Conzt concluded it &185 agplied to First-party litigation
claims, However, there were three things that were present
in Crossroads, ﬁéne’gfn;ﬂiéh are present here, that the
Court zrelled on in making this deéocision.

First, the Court noted in Crossroads that the

provision there did not include a list of actions for whlch

Rachel €. Simcne,. CSR,- RMR, CRR
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indemnification was required. Secénd, it noted that in
applying the proevision ?o first-pazty alaims it would not
render any other provision in the agreement meaningless,
And third, it was wvery. .clear that the indemnification
provision there did apply to litigation. The
indemnification provision applied.£o any an all claims,
actions, suits or proceedings.

Here none of those things are present. First,
lender expense provision a?pliégT“'Second, if it was
held -- if the provision was held te apply to first—partf
claims, it would render two other érovisions of the

contract meaningless and without force and effect. And

"last, it is not unmistakably clear here; and, in fact, it

;s not clear at-all-that the lender expense provision is
intended to apply to litigation, §o we submit that none of
the bases for the Crossroads decision are present here.
Square Mile, the sixth case, is a four-page '
decision. There isn't mueh to really glean from that case.
The one thing we can tell is that the indemnification
provisions in Square Mile cieéﬁfﬁ'applied to litigation.
It was very explicit, and that's not the case hexe.
The last case is Klock, Plaintiff's wreliance on
this case is a little.perplaxing yecause in that case the

Feurth Department held that the party seeking

Rachel C. Simone, CSR, RMR, CRR
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indemnification was not entitled to indemnification fox
proseacuting its claimé"&é“ﬁ"ﬁatter of law and was only
entitled teo indemnification of. its..defense costs, which
seems to undercut the piaintiff's position here = bit. At
any rate, that provision alsc was broader here and clearly
applied to litigation, which the ﬁrovisicn at issue does
e PRV S

In sum,. your. Hono¥, we submit that the lendex
expenses provision interpreted in light of the entire
contract and the applicable l;w é@és not support a claim
for intra-party attorneys' fees and expenses in this case;
that the secend cause of action should be dismissed; and
that this contract and 1é£é;i expense provision do not make
it unmistakably alear thatlthemparties intended to cover
First~party litigation expenses.

THE COURT: Okay. Let m; hear from Mr., Soloway.

MR. SOLOWAY: Thank you very much, your Hanof.

I just want to give a little bit of context, your
Honor, to refresh ‘everyone’s'recollection here.

This case arises from Mr. Eichner's, the
developer, from what we will submit and show you on summary
judgment is his egragicus vielation' of the exalusivity
c¢lause months before he clalmed términating it. He was
shopping, Ffinancing around, you will see, with Goldman

Sachs, with multiple lenders. We have --

Rachel ¢, Simone, CSR, RMR, CRR
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THE dOUgmé' That's not the issue before me this
I o e e e

MR, SOLOWAY: I just wanted to give you the
centext. |

THE COURT: Why are we wgsting time on that?

MR. SOLOWAY: -I-just wanéed to make sure your
Honor understands the context.

THE COURT: I already declded the motion to
dismiss, remember?

MR. SOLOWAY: Ye?, sir.

THE'COﬁif;i%ﬁéﬁiam};ﬁ like me to revisit that
one? e e ke

ME. SOLOWAY: No. I appreciate that, your Holhox.

Youx Ho.norjr right eoff Eﬁé bat here your Hohox
touched on something in my able aéygrsary's presentation
which I think bears on the fact on this motion to dismiss,

At the very outsat of thelr motion papers, in
their memo of law in suﬁport of .the motion to dismiss in
the preliminary statemaﬁtﬂéﬁey argue that the provision at
issue was merely intended to reimburse plaintiff for
expenses it incurred in negotiating and performing due
diligence, nﬁd éhen‘i;.t£;‘¥eply brief they go «n to say
that the attorneys?’ .feea claim provides a non-exhaustive
list of the type of expenses lt a??lies to.

THE COURT: Let's aésumglthe latter. What say

Rachel €. Simone, CSR, RMR, CRR
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you?

MR. SOLCWAY: What I saylis, just as your Honor
noted, where commercially scphisticated parties make broad
clauses as to liahility. foxr..fees, then they mean what they
say and say what they mean,

THE GOUKF: " E " an glad you put it that way. So
let's talk about what the sophisticated parties on both
sides had to say.

MR, SOLOWAY: Sure, your Honox,

TEE COURT: Here is that they had to say:
Guarantor and owner Jeintly and severally agree to pay or
reimburse lender upon demand whééﬁer or not the loan is
consummated in whole or in part the reasonable fees,
including reascnable attorneys' fees, out-of-pocket
expansas incurfed‘b@"fﬁe“iéﬂﬁér -- and I am going to skip
around -=- in connection with the matters and transaction
contemplated he?éﬁy: o

Where does that conjure ip the notion of
reimbursement of attorneys' fees in a litigation?

MR. SOLOWAY: The matterl-—

THE COURT: Kaepngn mind you are a sophisticated
entrepreneux, v e e

MR, SOLOWAY: 'Sﬁﬁé: And this is consistent, by
the way, and we will get to it in terms of the case law;

but it talks about "matters and transactions contemplated

15

Rachel C. Simone, CSR, RMR, CRR
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hareby."
THE CQURT: Is litigation contemplated hereby?
MR, SOLOWAY: Yes, your Honor,

PHE COURT: Where?

16

MR, SOLOWAY: In the wvery next page of the letter

of intent between the parties yosu have the clause that
deals with the exclusivity provisions and says they will

owe us a million dollars in damages --

THE COURT: Break-up. It says you get a break-up

fee. It doesn't gay. =z .word-about litigation.

MR, SOLOWAY: No, but I‘have to take issue with
that,

THE, COURT: Show me the word "litigation'
anywhere in the document.

MR. SOLOWAY; ”fﬁéﬂﬁord nlitigation” doesn't
appear, but it does not have fo dppear is what the law
5ays.

THE COURT: Which takes you To Hoopé;?

MR. SOLOWAY: _ _No;.not to Hooper.

THE QOURT: It doesn't?

MR. SDLdWﬁE?““ﬂéTL"'

THE COURT: Hooper doasn't apply?

MR. SOLOWAY: The reason Hooper is different --—

THE COURT: Does Hooper apply or not?

MR, SOLOWAY; Tt doesn't. I will explain why.

Rachel C, Simone, CSR, RMR, CER
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THE COURT: Thanks,

MR, SOLOWAY: -Hooper was a case where they had
itemized the particularized indemnifications that they were
entitled to. 8o the Court said if you are entitled to A, B
and C and it doesn't say E, F and @, you are not entitled
¥, F and G, ko those. It was not a broad clause in Hooper,
it had specific enumerated items, |

THE COURT: So.you are £elling me that Hooper is
limited to its facts? L

MR._SOLOWEE: Hocper is limited to the facts of a
very specific indemnification.

THE COURT: Counsel, all I can say to you is that
there are four apﬁéiiéfé‘aiﬁision departments that have a
different takeaway, on ﬁoypg;, but go ahead.

MR. SOLOWAY: Well, I would like to read from the
decision in the Crossreoads case and what the Court said
about that. And also I will note.that in the =-

THE COURT: Counsel, you can do that later on,
Lut let's now talk about "What the parties intended.

MR. SOLOWAY: Bure........

THE COURT: That's really that this is about,

MR. SOLOWAY: Well, you have the provision hera
that says they are going to pay for any and all
out~of-pocket e%%éﬂggénz;;lzélng reasonable attorneys' fees

in the transactions and matters contemplated by --

Rachel C. Simone, CSR, RMR, CRR
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THE COURT: It says: In the transactions and
matters centemplated heréﬁy. " Then it goes on to say: Fees
and expenses shall also include but are not limited to fees
of all third-parties relating to the due diligence. 2And
then it goaes on from there. It really is pretty d%rn
specific. And.miesing.froﬁ;tﬁis list of various fees that
you are entitled to is the word "litigation."

MR. SOLOHAE ' But it also does include the words
Yineluded but net limited to," so the parties were
clearly intending ~--

THE COURT: You heard me mention that to your
adversary, correct? Iuﬂidp}ﬁ_miéé'it.

MR. SOLOWAY: T know.

THE COURT: I didn't overlock if.

MR. SOLOWAY: Sure, I appreciate that.

THE COURT: And I locked in vain for the word
vlitigation." H

MR. SOLOWAY: The word rlitigation" does not
sppesz. e e e

THE COURT: You have a Froblem.

MR. SOLOWAY: ‘our Honor, the po;nt on that is I
would just read to you that -- fur axample, in the
Crossroads case the Lndemnsficat;An proceeding is extremely
broad applying to any and allWF}ﬁiys, demands, actions,

guitez or proceedings.

Rachel ¢. Simone, CSR, RMR, CRR
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In the Sqguare Mile case there was no reference at
all to litigation in the Square Mile case, and in DLJ as
well. The point there is that wh;re the indemnification
provision is broad and where a party is appearing before
the Court argquing about what tﬁe intention of the provision
was, I would submit to féﬂ;m}bur Honor, doesn't warrant
dismissal of the cause action for: the attorneys' fees.

In the language of =- I actually called the lower
Court in Sguare Mile because the Afpellate Division case
unfortunately d°3§F:PwPE??LFhE full quote of the language.
and the language in the agreement says: And hold them
harmless f£rom any and-sll-losses, judgments, costs,
damages, liabilities, fines, claims, expenses including
attorneys' fees, which shall be paid or incurred by reason
of any action, act, or inaction which is determined by the
managing member in good faith to lave bheen in the best
interest of the partiesjw‘wu

That's what it says.

THE COURT: That's a lot more than you've got
here. |

MR. SOLOWAY:..But!what we have here —-

THE COURT: It's a lot broader than what you

have,

MR. SOLOWAY: But, your Honor, what wa do have

here is a provision that says "in- connection with any and

Rachel C. Simone, CSR, RMR, CRR
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all matters and transactions,” and it says "including but

not limited to," and you have a party who expressly

" violated the exclus;v;ty clause forecing us to go out and

actually have to collect on that.

Your F?ngffuthis_lg a lender who has --

THE COURT: But that's not what was negotiated
for, You negotiated for fees in connection with the
transaction. That's what you negotiated for, that's what
is in your agreement. Croqsroads doesn't help you. Do you
want me to tell you why? """’

MR, SOLOWAY: I think.yvou already sald that to
e o

THE QOURT: It is because it makes reference to
litigation. This doesn't.

Mﬁ SOLOWAI'” But the fact of the matter is that
when parties make broad statements and when they are
arguing about what the 1ntentlon of it was on & motion to
d;smlss,.we should be affordad the opportunity to present
that claim.

THE COURT: Th;t's if.the clzuse that i& at issue
igs ambiguous as interpﬁétéﬂfby the prevailing law. I am
suggesting te you that maybg this slause isn't So

amkbiguous,
MR, SOLOWAY: Sure. But let me give you ancther

idea to think about. .  _ o

Rachel C. &imone; CSR, RMR, CRR
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THE COURT: Hey, we agreae,
MR. SOLOWAY: Let me give you something to think

about.

{
They've even stood here before you and said, your

Bonor, when they cited that-igngég-to be clear and
unequivoral as saying; well, we are saying it is not clear.
The question is -~

THE COURT : Mfi"éolbwag, "in connection with the
matters and transaﬁtipns contemplated hereby" is what I
keep going baaﬁ t&:"-;i;.cénfemplated hereby! is just what
you were talking about. This 'is a transaction. They
didn't contemplate litigation, That's the point.

MR. SOLOWAY: ILet me just share a thought with
vou about that, your Honor. - |

This is & term sheet on a deal where my client
was expending a great deal of time and money to recover --

THE COURT: That's why there's a million dollar

break-up fee.

MR. sonBﬁif?“”ﬁi&ﬂET So the contemplation of the

parties is that there are golng to be a lot expenses

inourred, There's actually an obligation to reimburse when

you get below a certain number on lenders.
THE GOURT: Agreed. There's a lct of detaill,
zight?

MR, SOLOWAY: Thére is scme detail.

Rachel C. Simcne, CSR, RMR,.CRR
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TEE COURY: A lot detail, right?

MR, SOLOWAY: There is detail in here but -—-

THE COURT: hgg%g_q”little bit?

MR. SOLOWAY: There's plenty of detail in the
right places. | -

THE COURT: Thank you. .That's what I was trying
to get you to concede.

MR, SOLOWAY: The fact remains, though, your
Honor, that there is a provision.that says that they were
géing te be responsihle'foi third-party reasonable legal
fees in comnnection with the matters and transacticns
herein. and we're trying to . enforce the provision.

THE COURT: Thaf'é right, the matters and
transactions.

MR. SOLOWAY: But the matters is more than the
transaction. It says "the mafterg and transactions
herein." And the matters here are that we have an
exclusivity clause which they are:cbligated to comply with
which we are énforcing ;ﬂiéﬂ‘éauses us to incur capital L
Lender expenses. o T

THE COURT: You would be in great shape if you
were in London, Unfortunataly goulara not.

MR. SOLOWAY: If your Honor has any further
questions I am happy to answer.

THE COURTf‘”I"ﬂﬁ“gaing toe grant the motion. It

Rachel €, Simone, CSR, EMR, CRR
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appears to the Court that EygfciaESe here, which appears in
Exhibit B to the Gersham affidavit, provides for the
payment of reasonable attozﬁegéTmfées and expenses incurred
by the lender, that's the plaintiff hexe, in connection
with the matters and transactions contemplated hereby. It
goes on and gives~additionéi~details with respect to fees
and expenses, It says it shall also include but not be
limited to the fees of éii‘third-parties relating to the
due diligence review to be undertaken by the lender and its
attorneys, third-party consultants, construction
aonsultants and on and on and an. ﬁcwhe:e in heze, in this
alause, is there any indigati;n ﬁﬁét it is intended to
extend beyond the matters aﬂd transactions as contemplated.
And that is to extend to the Qealm of litigation should the
parties end up in a dispute.

The parties are, éverybody agrees, scphisticated
parties, They céﬁiﬁfﬁﬁéﬁ}rifnthey chose, provided for
including fees asﬁpuiated with litigation. They chose not
e 4o that. e . e e 7

The reference of the Crossroads decision dees not
advance plaintiff's claim. There the operative provisien
made explicit reference to litigation, so it yeally doesn't

apply. Likewise, Square'ﬁilé again references -- clearly

references litigation.

Under those circumstances, the Court ia of the

Rachel ¢, Simone, CSR; RMR, CRR
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view that the lEn&éfséﬁﬁéﬁﬁgﬁ alause means just that,
lender expenses associated with the transaction, It is not
an attorneys' fees reimbursement provision. The agreement
could have included such a clause. It does not,

It appears tq_mﬁhﬁhgt'the agreement of the
parties is one that did not contemplate reimbursément of
attorneys’ fees, 8o to the extent that the complaint seeks
to recover for attorneys' fees ariging out of the
litigation as opposed to arising out of the transaction,
the motion is granted: '« -~

Thark you, gentlemen,

. SEEERIEA .
The foregoing is hereby certified to be a true and

accuzrate transcript of the proceedings.

Richel C. Simone

Senior Court Reporter
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